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■ ENVIRONMENTAL SUSTAINABILITY

EPA’s heavy hand on the
US poultry industry
Environmental Protection Agency policies could change the course of the
US poultry industry.
BY RICHARD L. LOBB
©Goodluz.Image from BigStockPhoto.com

EPA is taking the approach of
setting total maximum daily
loads in each river basin and
sub-basin in the Chesapeake
Bay watershed.

❯❯As far as the poultry industry is concerned, the
Environmental Protection Agency is the Energizer
Bunny of regulatory agencies: Despite being rebuffed
time and again in its effort to bring the industry under comprehensive regulation, EPA keeps going and
going and going ...
EPA’s initiatives, if they play out in full, would
subject the industry to even more detailed and farreaching rules than it has today, despite several legal
cases in which the courts have pushed back against
EPA’s attempts to assert more authority. Much of the
impetus comes from environmental advocacy organizations, acting on their own or in concert with EPA.
“[EPA’s] charge is to protect the environment. We

understand that,” said Paul Bredwell, vice president
of environmental programs at the U.S. Poultry &
Egg Association. “What’s frustrating is that EPA gets
sued by environmental groups, and it goes behind
closed doors with them and comes out with a consent
agreement. The stakeholders that are most affected
have no say in the matter.”
“We just wish they would be a little bit more
reasonable as they meet their mission statement,”
Bredwell added.

Advocacy groups push for tighter regulatory controls
EPA is directly involved in at least six initiatives
or court cases going on now that could lead to tighter
regulation of the industry, and another case is pending in a state agency acting under EPA authority. The
flash point is how much regulation the industry has
to accept under the Clean Water Act.
The Clean Water Act makes it clear that a
broiler operation using dry litter and not “discharging” doesn’t have to get a permit. EPA and
the environmental groups have never liked that
exemption and would like to bring farms under
the National Pollutant Discharge Elimination
System (NPDES).
“The Holy Grail for these groups is to require livestock and poultry facilities to have NPDES permits,”
said John G. Dillard, a Washington lawyer involved in
a case brought by a Rose Acre Farms facility in North
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Carolina. EPA and state environmental agencies can use that authority to
dictate details down to the type of feed
given to the animals, he said.
It takes a scorecard to keep track of
all the environmental issues confronting the industry (see sidebars), but
here are the highlights:

New approach to permitting
In a case brought by industry
groups, the U.S. 5th Circuit Court of
Appeals ruled in 2011 that EPA had
no authority to impose a duty on a
farm to get a permit unless there is an
actual discharge of pollutants.
Frustrated by its inability to lasso

Ongoing court cases involving poultry and the
environment
▼

Alt vs. EPA, U.S. District Court, Elkins, W.V. Broiler grower and farm bureaus take
on the EPA over the “agricultural stormwater discharge” issue. Environmental
groups supporting EPA claim feathers and dust “spewed” from the houses are a
grave threat to clean water. Both sides have requested summary judgment.
Rose Acre Farms and North Carolina Poultry Federation vs. N.C. Department of
Environment and Natural Resources (DENR) and environmental advocacy groups,
Hyde Country, N.C., Superior Court. The judge upheld the state’s authority to require Rose Acre Farms to obtain an NPDES permit, and sent the case back to the
hearing office to “answer the question of whether [Rose Acre Farms] discharges
pollutants into the waters of the State or not.” Rose Acre Farms is currently negotiating with DENR.
American Farm Bureau Federation, et al., vs. EPA et al., U.S. District Court,
Harrisburg, Penn. Judge Sylvia Rambo upheld EPA’s “total maximum daily load”
(TMDL) approach to limiting pollution in the Chesapeake Bay region. Farm groups
are likely to appeal to the U.S. 3rd Circuit Court of Appeals in Philadelphia.

broiler operations, EPA is trying to
redefine “discharge” to bring in the
feathers and dust and bits of dirt or
manure that get blown from the house
by ventilation fans. EPA figures that
if rain carries these through drainage
ditches or swales to nearby water bodies, that creates a discharge through a
“conveyance.”
That was EPA’s theory when it told
Lois Alt to get an NPDES permit for
her eight-house broiler operation near
Old Fields, W.V. Alt sued EPA in federal court and was joined by the West
Virginia and national Farm Bureaus.
They argued that the alleged violation was covered by the exemption
provided by Congress for “agricultural
stormwater discharge.”
EPA saw it was losing the argument, let Alt off the hook, and tried
to have the case declared moot. Not
so fast, she and the farm bureaus declared.
“We need a court ruling that
clarifies that ordinary rain water
runoff from a perfectly well-run farm
doesn’t require a federal permit,” said
Ellen Steen, general counsel of the
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American Farm Bureau Federation.
Judge John Preston Bailey has agreed
to let the case continue.

Other environmental issues
▼
Numeric nutrient criteria: EPA is pushing states to set specific standards for
how much of certain pollutants, such as nitrogen and phosphorus, can be in a
waterbody. This would replace the “narrative” approach and give regulators a
new tool against agricultural runoff.
EPCRA: Farms that emit more than 100 pounds of ammonia per day are supposed to notify their local emergency center (usually on a one-time basis) under
the Emergency Planning and Community Right to Know Act (EPCRA), passed
in the wake of the Union Carbide disaster in Bhopal, India. EPA is preparing a
method to assist producers in determining if they have to provide notifications.
Bacteria: EPA is pushing the states to require limits on E. coli bacteria in stormwater from poultry processing plant areas that handle live birds. States have
begun putting these limits in plant permits.

Water pollution through the air
Another twist is the idea that a
facility can “discharge” by emitting
ammonia that settles out of the air
onto a nearby water body. That’s one
of the contentions made by the North
Carolina Department of Environment
and Natural Resources against Rose
Acre Farms, the nation’s second largest table egg producer, and its 3.2 million-bird complex in Hyde Country,
N.C., near a wildlife refuge.
EPA may be on thin ice, however. Rose Acre’s general counsel,
Joseph P. Miller, is eyeing a recent
case from Alaska with similar facts.

Environmental groups sued a coal
company, alleging dust from a loading
facility was contaminating the bay.

The judge noted the dust was carried
through the air, not through a “conveyance,” and threw out the claim.

Educational WEbinar

Coccidiosis Vaccination:
A New Approach to Salmonella Control
December 19, 2013 at 9:00 CST

industry experts drs. charles Hofacre and Greg Mathis discuss the importance of
good intestinal health in reducing Salmonella colonization and shedding in the
chicken house. learn how a sound coccidiosis vaccination program helps develop
an early solid immunity to the intestinal parasite Eimeria.
Webinar participants will learn:
• The basics needed for a successful vaccination program
• The relationship between intestinal health and Salmonella
• How to develop an effective coccidiosis and
Salmonella control program
Visit www.WATTAgNet.com/webinars.aspx
to learn more and reserve your space.
Sponsored by
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The regional approach
EPA’s Region 3 covering the midAtlantic states has a cause: saving the
Chesapeake Bay, which has the bad
luck to be downstream from 17 mil-

lion people spread over 64,000 square
miles in six states. EPA is taking the
approach of setting “total maximum
daily loads” in each river basin and
sub-basin in the watershed. It will

Watering Wisdom
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Don’t confuse water usage
with water consumption.
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Key Principle:
Water meters measure water usage,
not water consumption. Water usage
(WU) has two components: Water
consumption (WC), water that is ingested
by the birds, and Water spillage (WS),
water that is spilled, not ingested.
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Water meters
do not measure
consumption

WU

WC
WS
WU = WC + WS

A service of

This is a very important distinction
because you cannot assume increased
water usage will translate into increased
consumption. Increasing water usage
may simply create more spillage that
can cause wet litter conditions. This
in turn negatively affects bird health,
reduces growth rate and increases
pododermatitis.
Key Directive: Manage your watering
system in a manner that promotes
water consumption and minimizes water
spillage. Learn about best watering
management practices and much more
at Ziggity’s Poultry Watering U website.
www.PoultryWatering.com
How-to videos
Poultry Watering U news
• Management downloads
•
•

be up to the states to hash out the
allocations among the thousands of
competing interests in the region. How
agriculture in general, and animal
agriculture in particular, would fare in
such a free-for-all is anyone’s guess.
Agriculture groups led by the
American Farm Bureau Federation
filed suit, claiming the agency was exceeding its authority. A federal judge
in Harrisburg, Pennsylvania, sided
with EPA in September. Farm Bureau
then filed notice that it would appeal
the ruling to the U.S. Third Circuit
Court of Appeals in Philadelphia.
“It would certainly put a question mark over the industry’s ability
to grow in that region in the future,”
Bredwell said. “If a company wants
to open a new complex, it would have
to recruit 500 to 1,000 more farmers.
They would have to take allocations
away from other stakeholders. That
might not be possible.” For that matter,
the allocations could put pressure on
current production levels.

Numbers game
How do you measure pollution,
anyway? The usual approach has been
a “narrative” one, with the regulations
stating something like Florida’s “in no
case shall nutrient concentrations of a
body of water be altered so as to cause
an imbalance in natural populations of
flora or fauna.” Pushed — again — by
environmental groups, EPA now wants
to replace the words with numbers
— specific numeric criteria for nitrogen and phosphorus in the water. Of
course, specific goals for nitrogen and
Phosphorus could be problematic for
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the use of poultry litter, which is high in
both of those elements and is often accused of contributing to runoff.

More fun with numbers
Under the Emergency Planning
and Community Right to Know Act
(EPCRA), industrial facilities are
required to notify emergency responders of chemical spills and releases.
Because ammonia is released as a
byproduct of the breakdown of poultry
manure, poultry houses can end up in
the same category as giant chemical
plants. The threshold is 100 pounds of
ammonia per day, and a farm could
produce that much. Previously EPA
was content with a general, one-time
notice to the local emergency center.
After all, people in hazmat suits are
not going to respond to ammonia being blown out of a chicken house.
EPA, however, is developing methodologies to help the farmer estimate
how much ammonia his operation is
producing. Unfortunately the formula
is probably beyond the comprehension of anyone who doesn’t happen to
have a college degree in mathematics.
EPA’s own science advisory board
urged the agency to try again.

Bacteria
EPA wants to count — and limit
— bacteria from surface runoff. This
could require processing plants to
capture and treat cleanup water and
stormwater from holding areas and
other places where live birds are present. The limits EPA has proposed are
lower than background levels found in
non-poultry areas, such as highways.
USPOULTRY is urging farmers
to take a close look at the operations

from the environmental point of view
and see where performance can be improved. The program, called “Poultry
and Egg Producers Environmental
Enhancement and Protection
Program,” is available through the
USPOULTRY website.

Perhaps EPA will see the merit of a
cooperative approach. Otherwise, the
court battles will continue. ■
Richard L. Lobb is a freelance writer
based in the Washington, D.C., area;
rlobb@outlook.com; +1.703.626.7087.

SAY
GOODNIGHT

MITE
The northern fowl mite (Ornithonyssus sylviarum)
is the most common external poultry parasite in
the United States.1 Unchecked, they can impair
performance by reducing weight gain or egg
production.1 They’re also a nuisance to workers.
Elector PSP is approved for control of northern
fowl mites — along with flies and other pests — as
part of Elanco’s Defense Sequence strategy. One
direct application of Elector PSP breaks the mites’
life cycle — ensuring they become less common.
Visit Elanco.us for more information about
Defense Sequence and parasiticides rotation.
The labels contain complete use information, including cautions
and warnings. Always read, understand and follow the label and use
directions.
1
“Northern Fowl Mite.” Cornell University College of Agriculture and Life
Sciences Department of Entomology website. Accessed 1/17/13. <http://
entomology.cornell.edu/extension/vet/aid/chicken/nfmite.cfm>.
Elanco, Defense Sequence, Elector PSP and the diagonal bar are all
trademarks owned or licensed by Eli Lilly and Company, its subsidiaries or
affiliates.
© 2013 Elanco Animal Health. All rights reserved.
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